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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


RUBEN FELICIANO and 
BENIGNO RAMIREZ, 


Defendants. 


The Grand Jury charges: 


7 3 CRIi. 4 44 


INDICTMENT 
73 Cr. 

f “-Ed 

MAY IX 2973 


OF N. 


On or about the 2nd day of February 1973, In 
the Southern District of New York, RUBEN FELICIANO and 
BENIGNO RAMIREZ, unlawfully, wilfully, knowingly and 
corruptly did directly and indirectly give, offer and 
promise a thing of value, to wit, money in the sum of 
$1,000, to a public official of the United States, to 
wit, Joseph F. McGrath, a Revenue Agent, Internal 
Revenue Service, United States Treasury Department, with 
intent to influence his official acts, to wit, the audit 
of the 1969 and 1970 federal income tax returns of 
BENIGNO RAMIREZ. 


(Title 18, United States Code, Section 201(b) and 2) 
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SECOND COUNT 

ihe Grand Jury further charges: 

On or about the 2nd day of February 1973, in 
horn District of New York, RUBEN FELICIANO and 


1AM [ RL7. , unlawfully, wilfully and knowingly did 
and indirectly j»i.vo, offer and promise a thin/, 

, to wit, money in the sun of $1,000, otherwise 
/ Ldcd >y lac/ for the proper d L. .eh ir of 

’ to a jffi'ial of the United St itcs. 




to wit, Joseph F, McGrath, a Revenue Agent, Internal 
Revenue Service, United States Treasury Department, for 
and because of official acts performed and to be per¬ 
formed by said public official, to wit, the audit of 
the 1969 and 1970 federal income tax returns of 
BENIGNO RAMIREZ. 

(Title 18, United States Code, Section 201(f) and 2) 


Smmua, _ utJtix'Tfc 

FOREMAN 



United States Attorney 




















tHnfteb Stated JBtetrict Court 

Southern district of new York 
THE UNITED STATES OF AMERICA 


RUBEN FELICIANO and 
BENIGNO RAMIREZ, 




INDICTMENT 


(18 USC §§ 2, 201(b), 201(f)) 


Mm m 


United State* Attorney. 
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CHARGE OF THE COURT 


THE COURT: It is the custom in our court that 


the juror seated in seat No. 1 will serve as the foreman of 


the Jury. That is Mr. Maddox. Mr. Maddox will tally the 


vote and will be the one through whom any message which yoi 


v.l: h to send out will be transmitted. Those- a^ss5^.' s ho U ld 

* 


• » 

bC V, Utt;n ,jn P«P° r w »»ich will be supolied to you. ‘ If y 6u* 


Should require anything during the course of your delibera¬ 


tions, you will write your requirements on that paper. You 


will send the paper out to me and within the proper limits 


I shall try to oblige you as promptly as possible. 


Mnally when the jury comes out it will be the 


Job of the foreman, in response to questions from our clerk. 


Miss Kruger, to Indicate your verdict. You will be deliber¬ 


ating on two counts of an Indictment and you will vote 


separately or, each count. You win vote guilty or not guilty 


c..ur,.. , r.e, guilty or not guilty on count ?, and when the 


questions are asked nf your foreman, the foreman win report 


the jury's verdict. 


Mr. Foreman, ladies and gentlemen of the jury: 


New that the testimony is over and the arguments are 


completed, the time has come for you and me to do our part 


in the administration of Justice in this case. It is my 


P 1 r in..trust ; ,u as to the lav.' and you must accept my 


southern district court reporters u 
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instructions on that. 

That, of course, accords with what you committee 

yourselves to when you were selected. And It accords with 
your r.3 th as jurors. 

It is your function to determine the facts. 

' 0 

Your decision on the facts is final and conclusive.^ •'* •• 

In considering the evidence and determining the 
fac ts in this case, you must lay aside any considerations of 
eympothy. it is your duty as well as nine t. administer 
Justice fairly and Impartially. I„ doing sc we must be 
suided solely by the law and the evidence anu neither I nor 
y,n car, P-iml t our conclusions to be affect.e by sympathy. 

Before I turn to the Indictment with which we 

are concerned here, there are a few general observations ths 
I want to make. 

It Is ycur recollection of the facts that govern 
You have heard two very good closing arguments. Lach counse 
has given to you his recollection of the facts. Should your 
recollection differ from that of the lawyers or from mine, 

please- disregard anything that we have said os far as th. 
fac to arc Ct ncc-rncd. 

1: ' y ‘ :U want to havt ari Y testimony of any witness 
read back to y>„, that win he done at your request. 

Ji * yoU won! to any of the exhibits which arc 
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in evidence, they will be sent to the .jury room at your 


reques t. 


Of course, you will consider only the facts 


which have been developed at this trial. You are not to be 
influenced by anything that you may have read about criminal 

•• i ' t i 

» • , f . * 

cases or anything that you may have heard about fchein'oh the 




radio or seen on television. It is only what you have heard 
here and seen here that counts. 

At times during this trial I have been called 
upon to make rulings on various matters of law. I have 
sustained objections and I have overruled objections. Pleas, 
do not concern yourselves at all with my reasons for doing 
this. Those were purely legal matters. 

Prom time to time conferences were conducted at 
the side bar at the request of the attorneys. These con¬ 
ferences were solely on questions of law and ore of no 
concern to you. Y-u are net t draw any inferences against 
either ala.. because of requests for such conferences. 

If during the trial I have said anything or 
indicated anything in which questions to witnesses leads you 
t. be 1 ’.eve that 3 am inclined to favor one side or the other 
please disregard it. It is not my intention to favor one 
aide "r the ther. Any questions which I asked were asked 
purely for clarifica t' n. 
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Yea hevo hoard the explanations of counsel. If 
you believe that any counsel stated as a fact something as 
to which there is no evidence, please disregard that part of 
what was said. Statements of counsel, openings, closings, 
explanations that is, statements which may have been'made in 

.* > 'j/f 

your presence during the course of the trial, are ’ 

* • / • •» 4 

evidence, nor are questions evidence. The evidence is the 
answers of the witnesses, the testimony that they gave, and 
th<- exhibits which were received in evidence. It is your 
function to look at the evidence and it is solely up to you 

to determine what evidence you believe. / 

/ 

You have heard the testimony. How dc you deter¬ 
mine what weight you would give to it i How do you determine 
whether you are going to believe it or not? Or believe part 
of it cr not believe part of it? 

In this, .just use your plain every day common 
sens... Yru saw the witnesses. You heard them. How did 
their testimony impress you? Did they appear to be testify¬ 
ing frankly, honestly? Jn evaluating their testimony and 
their creuib.: ] Ity, you apply your own good sense and 
experience .just as you would do in determining an important 
matter in your own 1 i.ves when you decide whether or not you 
hc'e bi on given a true picture vf a certain situation. 

V* u :oy c. isj d< r a witness' demeanor on the stone 
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hL:; can(lor » his openness or lack, his ability to express 
himself, his possible bios, his possible hostility, his 
strength of recollection, his accuracy of recollection. It 
is up to you to weigh the testimony of the witnesses. 

A defendant has the absolute right not to 

* • # 

' * „ 0 . 

testify ano you must not draw a presumption of £uilfc'oj* any 
inference against the defendant because he did not testify. 

Going further, if you find that any witness has 
made a material statement with the intention of misleading 
you, you may disregard that part of the witness' testimony 
or you may disregard it all if you do not believe it, or you 

may accept the part which you bcliev*. and find to be reliable 
one! disregard the rest. 

All of these things you consider in Judging 
credibility and determining where the truth lies. That is 

your function as the triers of the fact, to determine where 
the truth Iks. 

You may hear me sometimes refer to direct 
evidence and to circumstantial evidence, it is well to 

. th- difference between these two types of evi- 


<(•- IlCe 


1 erect evidence is where a witness testified to 
what, he saw, heard, or observed, what he knows of his own 


in- v/i ,ii-r • 


, , . te thing \ lieh cones t / him by virtue of his 


southern district court reporters, u s COURT! 
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s e ns o s. 


Circumstantial evidence is evidence of facts and 
circumstances from which one may infer connected facts which 
reasonably follow in the common experience of mankind, 
stated somewhat differently, circumstantial evidence-is that 
evidence which tends to prove a disputed fact by proof'' of • 
uther iacts which have a logical tendency to lead the mind 

to a conclusion that those facts exist which are sought to 
be established. 

Circumstantial evidence, if believed, is of no 
less value than direct evidence, for in either case you must 
be con i need beyond a reasonable doubt of the guilt of a 


defendant. 


Let's take a simple example, one which is often 


used in this courthouse to'illustrate what is meant by 
circumstantial evidence. 

'••'ho.n you entered the courthouse this morning the 
sun was shining brightly outside. It was a clear day. There 
was no rain. The sky was clear. New assume that in this 
oourtro'.m the blinds and the drapes are drawn so that you 
eann. (. .1 nut'- Ido. Assume you ere sitting in your jury 
’ x nun, do;* pj to the fact that it v/as sunny and dry when you 
entered the building, somebody walks in the door with an 
u rt .l.1 a dripping v/at- r followed in a short time by someone 
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olr.e wearing a raincoat. You note by observation that the 
raincoat is all wet. Now, on our assumption: you cannot 
look out of the courtroom and see directly whether it is 
raining or not, if you are asked, is it raining, you cannot 
say that you know it directly from your own observation,but 
certainly upon the combination of facts as given, fc&Tn ‘-though 
when y/..u entered the building it was sunny and was not 
raining outside, it would be reasonable and logical for you 
to conclude that it is raining now. 

That is about all there is to circumstantial 
cvif.<L.nc*. . You infer on the basis of reason and experience 
from c.n established fact the existence of some further fact. 
There are times when different inferences may be drawn from 
facts, whether they are proved by direct or circumstantial 
evidence. The Government asks you to draw one set of 
inferences while the defendant asks you to draw another. It 
13 fl ’ r "‘ ,l L r6r y°“ ul..ne, what Inferences you 


will draw. 


In considering the evidence it is the quality of 
the evidence that counts, not the number of witnesses or the 
number of ...xhibj ts. You will weigh the evidence, you will 
vo.igh the quality of the evidence, not the quantity. 

The fact that this presentation is brought by 
th_ Uni Lt cl (.a tec doer net entitle the Government to greater 
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consideration than any other litigant would get, and by the 
came token it is entitled to no less consideration. All 

parties, the Government and individuals, stand as equals in 
this court. 

In a moment I will briefly discuss with you the 

,, ,tr ■** • * 

indictment in this case and the issues presented fo^ycuV 
consideration. Before doing so I want to repeat what I told 
yOU in rny Preliminary remarks on Monday morning when you 
v/ere impaneled, that the Indictment itself is not evidence. 

It merely describes the charge against the defendant. The 
Covernmt nt, having made the charge, has the burden of proving 
it <■ no, as I have said now on several occasions, hns the 
burden of proving it beyond a reasonable doubt. This- burden 
never shifts. It remains with the Government during the 
entire trial. As I have indicated to you, and I say it 

° S ° ln ’ C ‘ d0ft!ndant have to prove his innocence. He 

is pre-sum d to be innocent. This presumption of innocence 
is overc-.-i.. only if you reach a conclusion from the evidence 
that his guilt has been established to your satisfaction 

beyond a reasonable uoubt. 

i ""‘ u - fc ' :5 rj k >ul that term which I have 

m-nt.i t. you several times. ..hat is meant by reasonable 
doubt, -hnv Is nothing mysterious about this term. As the 


V.erof; th... 


• ea 'c.ri'i jtc, It loans a doubt based 


on reason 


southern district court reporters, u.s. courthouse 


r *’ - 

% 









1 


p1 


i I 0 


2 

v.hich arises from the evidence or the lack of evidence. It 

3 

does not mean a capricious or silly doubt which might arise 

4 

because of sympathy. It is such a doubt as would cause 

5 

prudent men and women to hesitate before acting in matters 

6 

of importance to themselves. Proof in such cases or.proof 

7 

in cases such as this, I should say, is'not a r^Vt^of.:' : 

. < ' 

8 

mathematical certainty. You cannot use a slide rule, and 

9 

even in this day and age there is no way we can computerize 

10 

justice. In the nature of things it cannot be. But to 

11 

sustain a conviction there must be such evidence as satisfies 

12 

your reason as intelligent human beings beyond a reasonable 

13 

doubt that the defendant is guilty. 

14 

The indictment in this case contains two counts. 

15 

bach count charges a separate crime. They must each be 

16 

considered separately. 

17 

Count 3 charges that on or about February 2 , 

18 

19 V 3 , the defendant directly and indirectly gave, offered and 

19 

promised a public official $1,000 with intent to induce an 

20 

act in violation of the public official's lawful duty. In 

21 

simple language, count 1 charges that the defendant gave 

22 

Agent r.cGreth $1,000 with the specific intent to influence 

23 

him in the audit of the 1969 and 1970 Federal tax returns of 

24 

Iloni gno Ramirez. 

25 

Count 2 charges, that the defendant, on or about 


I 
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February 2, 1973, directly and indirectly gave, offered 

and promised a public official $1000 otherwise than as 
provided by law for the proper discharge of off'tial duties 
for and because of official acts performed and to be 
performed by said public official. " '' 

*• •*!. U *' "* ' 

Cutting through the legalese, in simple ' 

language, count 2 charges that the defendant paid Agent 
McGrath $1000 for the performance of official acts. 

The defendant is charged with having violated 
certain federal statutes, specifically. Title 13 of the 
U. 2. Code, Sections 201-B and 201-F, and Section 2 of 
Tlt]e iB of the IJ. S. Code which provides In pertinent 
part, "Whoever directly or indirectly corruptly gives, 
offers or promises anything of value to any public 

. with Intent . one, to influence- any 

officit i act or, two, to influence such public official 

. 1 commit or aid in committing, or allow any fraud 

or make . npnrtunity for the commission of any fraud on 
th' United States, cr, throe, to induce such public 

official to . commit any act in violation of his 

1 awful duty," commits 0 crime. 

The law further provides, and I quote, "Whoever 
therwlso then as provided by law for th. proper discharge of 
(C ntinm d • .1 n.xt na^. i 

' I O'/ 
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official duty directly or indirectly given, offers or 
promises anything of value to any public official" — skippin 
a few words now — "for or because of any official act 

performed or to be performed by such public official..." 
commits a crime. 

** • * Mr 

And finally, the last of the sectiori£Section 2 


° f TJtl “ 18 provides, "Whoever commits an offense against the 
United Status or aids and abets, counsels, commands, induces 
or procures its commission is punishible as a principal. 

I shall now read the indictment. You will note 
an my rending of the indictment a reference to Benigno 
I.anir../.. I charge you that Benigno Ramirez is not on trial 
before you. You should not draw any inferences or conclu¬ 
sions from that fact. You should disregard the fact of 
Benigno Ramirez' name being mentioned in the indictment and 
• hnind not consider it in any way in connection with your 
deliberations as to the guilt of Ruben Feliciano, the 
defendant on trial before you. 

The indictment reads as follows: 

"The grand jury charges: (;n or about the 2nd 
-•oy of February, )1V3, m the Southern District of Hew York. 
Rub. n Feliciano and licnigno Ramirez unlawfully, willfully, 
knowingly and corruptly did directly and Indirectly give, 
oi'f.-r nnd nro-dec a th'ng of value, to wit, money in the sum 
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cf $1,000 to a public official of the United States, to wit, 
Joseph F. McGrath, a Revenue Agent, Internal Revenue Service, 
United States Treasury Department, with intent to influence 
his official acts, to wit, the audit of the 1969 and 1970 
Federal income tax returns of Benigno Ramirez'. -Title. 16 
U. S. Code, Section 201B and 2 ." 


Second count: "The grand Jury further charges: 

Cn or about the 2nd day of February 1973 in the Southern 
District ol New York, Ruben Feliciano and Benigno Ramirez 
unlawfully, willfully and knowingly did, directly and 
indirectly, give, offer and promise a thing of value, to wit, 
money in t he cum of $1,000 otherwise than 'as provided by law 
for the proper discharge of official duties to a public 
official of the United States, to wit, Joseph F. McGrath, a 
Revenue Agent, Internal Revenue Service, United States 
Treasury Department, for and because of official acts per¬ 
formed and to be performed by said public official, to wit, 
the audjt of the 1969 and 1970 Federal income tax returns of 
Benigno Ramirez. Title 1.3, U. S. Code, Section 201F and 


Section 2 ." 


In order to find the defendant guilty of the 


crime of bribery as charged in the first count of the indict- 
'u.-nfc, you must find beyond a reasonable doubt first that the 
defendant on or bout the 2 nd day of February, 1973 , and I 


s. 

I 

1 
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believo the proof relates to February 1 , 1973, willfully and 
knowingly save $1,000 to Revenue Agent Joseph F. McGrath who 
was then an employee of the Internal Revenue Service, 

United States Treasury Department. 

Second, that the defendant paid $1,000.. to Revenue 
Agent McGrath with the intent to influence McGrath'S^ciudit 
examination of the 1969 and 1970 Federal tax returns of ’ 
Benigno Ramirez. 

In other words, in order to find the defendant 
guilty of the crime of bribery os charged in the indictment, 
you must find that Revenue Agent McGrath v/os a Government 
employe, acting in an official capacity, end further that 
the defendant paid the $ 1,000 with the intent to influence 
McGrath's audit examination of the 1969 and 1970 Federal 
tax returns of Ramirez. 

In order to find the defendant guilty cf the 
crime :: bribery, it is not necessary for you to find that 
the Revenue Agent was, in fact, influenced. All that is 
required is that it was the intention of the defendant, in 
paying the bribe, to influence Revenue Agent McGrath. In 
oth- r . tii. oeixndant can properly be found guilty of 

the crime of bribery regardless of what Revenue Agent McGrath| 
'..'as thinking or planning. 

i r phrase*, somewhat differently, it is not 
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necessary that the bribe was successful or that Revenue Agent 
McGrath was, in fact, influenced. All that is necessary is 
that the defendant paid the money with the intent to 
influence Revenue Agent McGrath in the conduct of his work. 

In order to find the defendant guilty'of giving 
an unlawful gratuity as charged in count 2 of the itoictrnent 
you must find beyond a reasonable doubt first that on or 
about February 2 , 1973, as I have said the proof indicates 
the events we arc talking about occurred on February 1, 1973 , 
the defendant willfully and knowingly gave $1,000 to Revenue 
/igent McGrath, who was then an eraployee of the Internal 
Revenue Service, United States Treasury Department. 

Second, that the defendant gave the $1,000 for 
or because of official acts performed or to be performed by 
Revenue Agent McGrath, to wit, the audit examination of the 
I9 r 0 and 11fO Federal tax returns of Benigno Ramirez. 

Tnjru, that the $1,000 was paid otherwise than 
as provided by law for the proper discharge of official 
duties. 

in order to find the defendant guilty cf giving 
- j wstuity, it is iv"t necessary that you 
fj.-w; that the defendant paid the $1,000 with the intent to 

a,.i »«•. /. nu„• :>i .-nt i-lcGra * a or that there was any corrupl 

In tor. t at o.u . 
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Congress, in order to maintain the integrity of 


3 

the Federal Civil Service, has forbidden and declared as 

( y 

4 

criminal the giving to a Federal employee any money other¬ 

• 

5 

wise than as provided by lav/ for the proper discharge of 


6 

*• • * * • # 

official duties as a gratuity or as a favor'when ..that money 


7 

is given for and because of any official act performed'by 


8 

that employee. Therefore, with respect to the charge of 


9 

giving an unlawful fee or gratuity, that is count 2, the 


10 

Government is required to prove only that the defendant paid 


11 

the money willfully and knowingly, that is intentionally. 


12 

as distinguished from inadvertently or negligently. And that 

► 

« 

13 

•itich ’.v/nic.'j were not required by law to be given but were 


14 

given for or because of the performance of the alleged 


15 

official acts. 


16 

I charge you as a matter of law that no money is 


17 

authorised by lav: to be received from any source other than 

j 

18 

the Government for the performance of duties as an Internal 


19 

Revenue Agent as Agent McGrath allegedly received here. 


20 

I charge you further as a matter of low that an 


21 

employee of t.V Internal Revenue Service, United States 

(. 

22 

Treasury Department, such as Agent McGrath,is on employee of 


23 

the United States within the meaning of the statute charged 


24 

t bo violct -d in this indictment. 


25 

1 further instruct you or a matter of law that 
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tho auditing of Federal income tax returns of taxpayers is 
one of the olficiol duties of Internal Revenue Service agents 

In order to convict the defendant, you must find 
beyond a reasonable doubt that the defendant committed the 

alleged offense "unlawfully, willfully, and knowingly". 

H • * ,•* • . 

Uhat do these terms "unlawfully, willfully and 

% 

knowingly" mean? 

An act is done knowingly if it is done volun¬ 
tarily and purposely and not because of Mistake, accident, 
emergency or ether innocent reason. 

An acrt is willful if it is done knowingly and 
deliberately and with an evil motive or purpose. 

Unlawful means contrary to law. 

Hence, to do an act unlawfully means to do 
something which is contrary to law. 

In determining whether a defendant has acted 
knowingly and willfully, it is net necessary for the Govern¬ 
ment to establish that the defendant knew that he was break¬ 
ing any particular law or any particular rule. 

Knowledge and intent exists in the mind. Since 
it is not possible to look into a man's mind to see what went! 
cn, the only way you have for arriving at a decision on this 
question is for you to take into consideration oil the facts 
and i:j rcum tanews shown by the evidence including the 
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exhibits end to determine from all such facts and circum¬ 
stances whether the requisite knowledge and intent were 
present at the time in question. Direct proof is unnecessary 

Knowledge and intent may be inferred by all the 
surrounding circumstances, what I described.before as 
circumstantial evidence. 

* * 

As far as intent is presumed, you are instructed 
ttu t a P'-'isen is presumed to intend the natural and probable 
or ordinary consequences of his acts. 

in this cose we are not concerned with the 
correct amount of tax that was cr was not bo bo assessed 
against Benigno Ramirez. Althought times it may have seemed 
as though wc were trying on income tax case, we were not 
trying one. The only matter concerning taxes that you 
should concern yourselves with at all is whether or not a 
particular agent in this case, Agent McGrath, in his official 
» (vp^ci t .ns making an audit of the tax return in order to 
determine whether or not taxes were due and owing from 
Benign.! Ramirez to the United States, and whether, if you 
believe iu to be a fact, the offer tc bribe or the bribe 
tr’C'.l v.-as made to influence an agent's decision in that 
w.ntter. It is completely immaterial if the agent was correct 
r s ,t correct in his conclusions as to the existence of tax 
de*ici ..ne.lin the- l'i serai income tax returns of Mr. 
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. .. ii - C, course, the gravamen, the essence, of the crime 
1,J th ° " ivin S offering of a bribe to a person acting on 
behalf of the United States for the purpose of influencing 
his official conduct. Obviously no one would give or offer 
a bribe unless he expected to gain some advantage thereby 
for himself or for another. - * 

The defendant argues the defense of entrapment^ 
The word "entrapment" is a legal term, it has a technical 
meaning which is different from that of popular speech or 
ordinary usage, therefore, I will explain the word and the 
moaning of entrapment as it is used in the law. 

The defense of entrapment is based upon a policy 
that law enforcement agencies cannot manufacture crime. They 
cannot lead innocent people into commiting a crime simply in 
order to prosecute them./'But a line must be drawn between 
the entrapment of the unwary innocent and the trap for the 
unwary criminal. /' 

'he function of lav; enforcement is not only the 
p.evt.nt.i n of cri ie but also the detection and apprehension 
r criminals, filch detection and apprehension take various 
lorns. i-'er example, law enforcement agencies often use 
investigators such as Revenue Agent KcGrath and use tape 

ci rdings, such as those you heard as evidence in attempting 
to vruvre-.. ill., law. 
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In addition such agencies must often instruct 
individuals, such as Mr. McGrath, to participate in crime. 
Stealth and strategy are ofen necessary weapons in the 
detection and prosecution of crime. Whether or not you 

personally agree with the policy of using such methods, 

- . * • 

j-ndeed whether or not I personally agree with the policy of 
using such methods, is not an issue to be considered here, 
here it not for the use of such methods many crimes would go 
undetected and unprosecuted. 

Certain crimes have a common feature which 
requires the use of such means of detection. These are the 
crimes that arc committed privately with a willing victim, 
such as the recipient of a bribe who will not complain, thus 
making normal detection virtually impossible. 

The question of entrapment involves two issues 
and should be considered by you in two stages. It is impor¬ 
tant that you realize this during your deliberations. 

The first issue for you to consider, which you 
heard argued by counsel, is whether the defendant was induced 
to co-.mit th«_ crime by anyone acting for the Government, in 
this case by Agent McGrath. It is an essential feature of 
the defense . f entrapment that t \rs idea or design of commit- 
tii.g the. crime originate with a law enforcement officer 
rather than with a defendant. So the first question you must 
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flSk 2n: V/ho inlt3ated the criminal transaction involved in 
this case? Did McGrath initiate the criminal transaction in 
this case? Did he propose or suggest it? Or did Mr. 
Feliciano initiate the criminal transaction involved in this 
case? Did he propose or suggest it? 

I instruct you that (thT^ defcndcsn fc must'adduce 
some evidence that McGrath initiated the illegal conduct and 
thereby himself induced the defendant to commit the offense. 

In short, it is necessary for the defendant to 
have adduced some evidence that McGrath took the first step 
to set in motion the criminal activity charged in the 

indictment. If you do not find such inducement thec can be 
no entrapment. 

If you ore satisfied by the Government’s proof 
as to the lack of inducement, then there can be no entrapment 
as a matter of lav/. 

If, however, you are satisfied from a review of 
the record tha (the defendant) has produced some evidence 
that the Government initiated the criminal transaction, then 
.'/• u must cor.-icier the second issue, that is, did the Govern¬ 
ment prove beyond a reasonable doubt that the inducement was 
nrt the cause of the crime, but rather that the defendant 
s '-' r .1 • .j ling to commit tho crime? 

~ 0,1 •" ,,rt T “non this second cuest.jon because 
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the defense- of entrapment is not simply that the Government 
initiated the criminal transaction. You will recall that I 
explained that the defense of entrapment is based on the 
policy that law enforcement agencies cannot manufacture 


crime by leading innocent people into commiting: a...Crime. 

This policy creates a distinction between the unwary innocent) 


and the unwary criminal. 

Accordingly, even if you do find, pursuant to my 
instructions, that Agent McGrath initiated the criminal 
transactions charged in the indictment, there can neverthe¬ 
less be no entrapment if the defendant was, in fact, an 
un.'.c.iy criminal or. distinguished from an unwary innocent. 

That is, when I say unwary criminal, that is one who was 
ready and willing to seise upon the opportunity afforded by 
the Government to commit the crime. 

Thus, if a person has a readiness and willingness 
to break the law, the mere fact that a Government agent 
provides a favorable opportunity for the commission of a 
crime is no defense, in such a case the Government has 
certainly not led an innocent person astray but has only 
prov • do (I the means by which the defendant may realize his 
already pre-existing purpose. In such a situation the 
indue.-ment by the Government which brought about the actual 
oi fence does no mor-j tiian provide the defendant with what 


I 
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appears t.o be a favorable or timely or convenient time, place 


opening or opportunity for the criminal conduct in which 
this defendant was willing to engage. 

lherc ore several ways the Government can show 
that the defendant was ready and willing. "Cne of. the?e Is 

* /l -K -+ k ,- '•* .** * ‘ 

’.h; t the defendant had an already-formed design to coiltnit 
the crime for which he is charged in this case. 

Another way is for the Government to show 
tr.e defendant's willingness to commit the crime with which he 
is charged ane this can be evidenced by his ready response 
to the inducement. 


You may consider both these ways as far as they 
bear on the defendant's being ready and willing to commit the 
crimes charged in the indictment. 

There has been.testimony, there has been some 
conmeno, that the defendant Ruben Feliciano made statements 
tending tc show his innocence at the time .of his arrest. 

Agent Solar testified that when he arrested the defendant at 
Graham Avenue in Brooklyn, he advised him of his rights. He 
even as’nd hi: whether he had had an audit with Agent McGrath 
and tin a nr at. r was, 'Yes." He asked him if he or Mr. Ramirez 
had given Agent McCrath any money. The answer was, "No." 

He asked him if Agent McGrath had asked for any 
money. Ann rcti ng 1 v A ;ent Golnr, the answer was, "No." 
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Solar then testified that the defendant 
v;ao interviewed by Assistant United States Attorney Trubner 
and was advised of his rights. At that interview, according 
to Agent Solar, Mr. Feliciano said he had paid no money, 
that he saw Agent McGrath receive no money. . Mr..Feliciano 




admitted that he had had an appointment with Mr. McGfSth and 
said the reason for the appointment was so Mr. McGrath 
could sec two witnesses. 

I mentioned a portion of the testimony. I urge 
y^-u. in your consideration of the cose to examine and review 
each end every portion of the testimony both on direct 
t/.amino t. 1 on end cross examination and urge you to consider 
each and every one of the exhibits which are in evidence. 

As I have indicated, there has been some testi¬ 
mony that th^ defendant Feliciano made statements tending to 
chow his innocence at the time of his arrest. There has ol 3 c 
been sc,mo tc-stimrny presented that these statements were 
false. I charge you that exculpatory statements, when shown 
tc be false, are circumstantial evidence of consciousness of 
guilt and hrv'o independent probative force. 

Th.. evidence shows that when Revenue Agent McGrath 
met the defendant and spoke to him on the telephone on 
various occssi. ns ir. January and February of 1973 , he v:as 
equipped with certain recording and transmitting devices. 
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j!l:Jt 3n caj:fc you ^ hnve -one doubt cn this subject, I am 
ucting you that the use of these devices in the manner 
described in this case is entirely within the law and 
violates no one's rights. This is so essentially because 
Revenue Agent McGrath, who was a participant..in the cpnver- 

* .* n* • * » 

cations, consented to have them recorded. Accordingly, - the 
use of these devices was a proper investigative technique*. 

j will conclude with these remarks: 

Under your oath as jurors you nay not allow the 
consideration of sentence which night be inflicted upon 
a convicton defendant to influence your verdict in any way 
«. r in eny sense c-nter into your deliberations. The duty of 
imposing sentence in the event of conviction rests 
exclusively on the Court. Your function is solely to 
determine the guilt or innocence of the defendant upon the 
basis of the testimony. If you believe that the testimony 
shows beyond a reasonable doubt that the defendant is guilty 
of the charges made in the indictment, you will find the 
defendant guilty. 

It you find that the charges have not been proved 
beyond a reasonable doubt or that the evidence respecting 
th- r! fondant is as consistent with innocence as with guilt, 
tae defendant should be acquitted. 

" n n! - ^ther hand, if you find that the law 
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has bv-en violated, you should not hesitate or fail because 
of sympathy or for any other•-reason to render a verdict of 
Guilty. 

There arc 12 people on this jury. Any verdict 
must be the unanimous verdict of all of you. I v/111 point 
out, however, that no one should enter upon the' delL-b^rcitions 

* . y 

in the jury room with such pride of opinion that he or she 
would refuse to change it if convinced by intelligent argu¬ 
ment on the part of another juror or jurors that they are 
right. However, you are not to do violence to your own well- 
founded opinion and common sense. You take your good common 
sen-e into the jury room. I trust you will use it while you 
are in the jury room and that when you cone out of the jury 
room having completed your deliberations, your good common 
sense will accompany you. 

I expect, too, that when you come out of the jury 
room your good common sense will accompany you. 

You are entitled to your opinion; in other words, 
«..ach of you must decide the case for himself or herself after 
thoroughly reviewing the evidence and exchanging views with 
your fellow jurors. 

I have concluded my charge. At this point I 
.-.v uiri ark the two alternate jurors to go into the jury room 
'mv; gv t their coats at i then to return to the jury box. 
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